
Bv ncxv, nrost professiotrals iurtolved
in environmental consulting, commercial property transac-
tions, and redevelopmentactivities are familiarwith the 2002
Small Business Liability Relief and Brownfields Revitaliza-
tion Act (the Brownfields Bill) t and the Congressional man-

date that the U.S. Environmental Protection Agency (EPA)

promulgate a regulation for conducting all appropriate
inquiry (AAI) for the expanded federal landowner liability
protections. Many have speculated about the far-reaching
effects that the EPA regulation may have on industry,

The concept  o f  'acqu is i t ion  wi th  knowledge '  has

nesulted in an industny rnind-shi fE that has alneady

had a positive effect on bnownfields nedeveloprnelrt.

recovery if, at the time of acquisition, a defendant "did not
know and had no reason to know that any hazardous sub
stance was released." In 1986, the Superfund Amendments
and Reauthorization Act (SARA) further clarified the con-
cept of "acquisition without knowledge" by staring that a
"defendant must have undertaken, at the time of acquisition,
all appropriate inquiry into the previous ownership and uses
of the property consistentwith good commercial or customary
practice." SARA provided further guidance for courts to
consider in determining whether a defendant had conducted
AAI consisten t wi th good commercial and customary practice.
These factors included

o specialized knowledge or experience on the part
of a defendant;

whether the purchase price was below market
value;

commonly known or reasonably ascertainable
information;

obviousness of the contamination; and
the ability to detect the contamination by
inspection.

Of the l0 criteria set out in the 2002 Brownfields Bill for
conducting AAI (see sidebar), several were originally estab
lished by legislation almost 20 years ago.

Congress provided little guidance in earlier legislation
as to how a defendant was to demonstrate there was "no
reason to know" that contamination was present at the time
of acquisition. There was no consistency within the environ-
mental industry to guide the degree of due diligence required
to meet this testand courtdecisionsrrariedwidely. In 1989, an
ASTM committee consisting of several hundred industry
professionals, including lenders, developers, regulators, and
environmental professionals, was established to define good
commercial or customary practice for conducting AAI for
commercial property transactions. In 1993, the first ASTM

o

o

81527 Standard Practice for Con-
ducting Phase I Environmental
Site Assessments (ESe5;a was pub
lished and was widely accepted as
the process for conductingAAl.

However, over the past 20
years, the ESA process has not
been particularly applicable to

particularly with respect to brownfields redevelopment.
In considering the potential impact that the AAI regula-

tion2 may have on brownfields redevelopment, it is impor-

tant to first recall that "all appropriate inquiry" is neither a

new terrn nor a new concePt. In 1980, the Comprehensive
Emergency Response, Compensation, and Liabil ity Act

(CERCLA) emerged from Congress. It was this piece of

legislation that initially outlined a liability defense to cost
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brownfields sites, at least not for liability protection. For all prac-
tical purposes, liability protection was only available for "inno
cent landowners" (i.e., those who did not know and had no
reason to know that any hazardous substance was released).
Once an inquiry provided reason to know there may be con-
tamination, if any inquiry was conducted at all, a CERCIA li-
ability defense through AAI was no longer arailable. Gven the
very broad liability scheme under CERCI-"A," this often meant
that many sites like those depicted in Figure I remained vacant
or undemtilized.

The 2002 Brownfields Bill broadened CERcl-A.liability pro
tection to include innocent landowners, contiguous property
owners, and bona fide prospective purchasen. The most in-
triguing of these liability protections is the bona fide prospec-
tive purchaser, which allows a buyer to purchase commercial
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The 1O Griteria
The 2OO2 Brownfields Bill outlines the below 1O criteria for conducting AAl.

I The nesults of an inquiry by an environmental professional.
ll Inlenviews with past and pnesent ownens, operators, and occupants of the facility for the

purpose of gathering information negarding the potential for contamination at the facility.
lll Reviews of historical sources, such as chain of title documents, aerial photognaphs,

building department records, and land use reconds, to detenmine previous uses and
occupancies of the real propenty since the property was first developed.

lV Seanches for recorded environmental cleanup liens against the facility that ane filed
unden fedenal, state, on local law.

V Reviews of federal, state, and local government records, waste disposal records,
underground storage tank neconds, and hazandous waste handling, genenation,
treatment, disposal, and spill records, concerning contamination at or nean the facility.

Vl Visual inspections of the facility and of adjoining pnoperties.
Vll Specialized knowledge or experience on the part of the defendant.
Vlll The relatronship of the purchase pnice to the value of the property, if the propenty was not

contaminated.

lX Commonly known or reasonably ascertainable infonmation about the pnoperty.

X The degnee of obviousness of the presence or likely presence of contamination at the
property, and the ability to detect the contamination by appnopriate investigation.
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certain conditions are met and maintained. This concept of
"acquis i t ion wi th knowledge" has resul ted in an
industry mind*hift that has already had a posirive effect on
brownfields redevelopmenl Regulatory agencies are facing in-
creasingly limited resources, and enforcement actions are

often not the drivingforce be
hind cleanups. However, con-
tamination issuescan often be
quantffied and factored into development projecs like those
depicted in Figures 2 and 3. consequently, cleanups are occur-
ring across the country because it makes good economic sense



Table 1. AAI timeline.
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Conducting AAI on brownfields sites
requires environmental professionals to
revisit some of the underlying principles
of Phase I ESAs. The ASTM E1527 stan-
dard practice has been rhe primary mecha-
nism for conducring AAI since 1993 and
was never intended to be a one-size-fits-alt
process. ASTM E1527 was developed as a
baseline studyto establish a minimum level
of inquiry that could be implemenred na-
tionwide and enhanced by the professional
j u d g m e n r  o f  t h e  e n v i r o n m e n r a l
professional(s) conducring rhe inquiry. In
addition to the responsibilities of environ-
men tal professionals, those commissioning
the inquiryhave specific responsibilities as
well, which are often entirely overlooked

and, at least conceptually, the fear of unlimited CERCIA
liability has been reduced.

AAI plays a central role in these activities. Among other
requirements, a prospective purchaser must conduct AAI
prior to purchase. The 2002 Brownfields Bill also requires
that AAI be conducted by those conducting an ESA as part
of a Brownfields Assessment and Characterization Grant
awarded under CERCL,q.. These legislative changes have re-
sulted in significantly broadening the applicability of AAI.
These days, it is not uncommon for clients to request Phase
I ESAs because they are specifically interested in bona fide
prospective purchaser liabiliry protection.

Figure 1. Pnior to 2OO2, sites with known on pnesumed
contamination would remain dormant due to concerns about
unlimited liability.
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in the AAI process.
As stipulated in the 2002 Brownfields Bill, conducting

AAI is an initial step in establishing a bona fide prospecrive
purchaser liability prorecrion. Awell prepared AAI also lays
the groundwork for the subsequent conrinuing obligations
(i.e., the requirements necessaryfor maintaining that liabil-
ity protection;a guidance regarding continuing obligations
is presented in EPA's Common Elements Guidelines5). Ad-
ditionally, a Phase I ESA is a foundarion piece for many
brownfields redevelopment projects entering into state vol-
untary cleanup programs.

As far as the practical application of AAI, very little is likely
to change formanyof the estimated 250,000 phase I ESfu con-
ducted annually (see Table I ) . congress cited the ASTM Elb27
standard practice for conducting Phase I ESAS as the interim
standard for conducting AAI. In addition, the l0 criteria the
2002 Brownfields Bill requires EPA to consider in establish-
ing the AAI regularion are consisrenr with the ATSM ElbZT

Figures 2 and 3, Cleanups or Gontainment requirements can be
quantified and inconporated into nedevelopment activities.
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Table 2. Changes to the E1527 standand practice,

ASTM E152700 ASTM E1527O5 Moditicarions to Reflect
EPA AAI Regulation Requircments

Environmental Pnofessional [EP) Generally defined More stningent definition cequicing specific combinabions of
education and exoeni

EP Duties EPrequiredtoconducts i tevis i tandinterv iewsEPin"nesponsib|echarg

as minimum quetifications fur conducf*E Eite visar snd inteNieM€

!o actual knowfedgel
Inuerviews Key site manager, cerLain occupants required.

OLhens bo bhe excenu necessary to identify
environmenLal concerns

In addition. interviews with ab reasu one@
is abandoned with evidence of uncontrolled access

Government Records Review Standard federal and sLaEe databases. ODhers
Eo the exEenE available and useful

sta n dard data bases expa nded to include insa,tucton"l Elffii
registries and tribal and local records

Reports Presenb findings, opinions, and those dara gaps rhar anecc the-EuitifiTEffi

Declarabion New declaration of experience affi
negulation required by the Ep

standard practice. TheASTM E50.02 task group and EPA rep
resentatives worked in a cooperative effort to revise theLl527
standard practice to be in full compliance with the EPA AAI
regulation, and is referenced as such by EPA in the final regula-
tion. Both the EPA AAI regulation and the ASTM E152745
were published in November 2005. Thble 2 presents a direct
comparison of some of the changes toBl527.

What is changing? Phase I ESfu are nowbeing conducted
on a regular basis for complex brownfields sites with the full
intention of identi$ring environmenral concerns. This is a
significant mind+hift in the marketplace, in parr, because
the concept of being a bona fide prospective purchaser or
recipient of a brownfields grant is much more tangible than
that of the elusive innocent landowner. em


